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KolimovicmulK scane KblIMbICIBIK-RPOUECCYanoblK KYKblK
Criminal and criminal procedural law
Yeonoenoe u yeonoeno-npoueccyanvnoe npaso

IRSTI 10.77.01
G.A. Kuanaliyeva', M.B. Muratkhanova’?, D.B. Makhambetsaliyev’, N.B.Kalkayeva*
L3Al-Farabi Kazakh National University, Almaty, Kazakhstan
’L.N. Gumilyov Eurasian National University, Nur-Sultan, Kazakhstan
‘Abai Kazakh National Pedagogical University, Almaty, Kazakhstan
(E-mail: kuanalieva.guldanakz@mail.ru, m.muratkhanova@yandex.ru,
mahambetsalievdauren@gmail.com, nesibeli77@mail.ru)

«Crimey, «criminal misconduct» and «administrative offense»:
similarity and differences

Abstract. The concept of a criminal offence with its obligatory characteristics are, so to speak, the
basis of the construction of criminal law, and the build-up will be those circumstances that help society to
eradicate crime, through the use of criminal Punishment. It can be said that a criminal offence is the starting
point of the entire legal system, that is, from the beginning of its definition to the appropriate decision, on
the basis of either mitigating or aggravating circumstances and serving it punishment, which is provided
for by the specific sanction of the Special Part of the Criminal Code of the Republic of Kazakhstan.

For the first time in the history of criminal law, the concept of a criminal offence has been enshrined.
This novel is one of the main components of the large-scale reform of Kazakhstan’s criminal law, which
resulted in the adoption of a new Criminal Code, which requires detailed study of the concept of criminal
Offences. With the transition to a new model of criminal law, it is important to identify with the most
precise and distinctive signs of criminal misconduct and crime, primarily in order to prevent errors in the
law of application, misconceptions about these legal categories.

The article considers the separation of the crime from criminal misconduct, as well as criminal
misconduct from administrative misconduct. Scientists’ views are analyzed on this problem. Examples are
given from criminal codes from foreign countries. Problems related to the classification of criminal acts
have always been of considerable interest to the legislator and law enforcement of any modern state. This
issue has become particularly relevant for our country in connection with the introduction of the concept
of «criminal misconducty.

Keywords: criminal law, criminal law, criminal offense, crime, criminal offense, administrative
offense, administrative offense, disciplinary offense.
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Introduction. The adoption of the Criminal Code of the Republic of Kazakhstan (CC RK)
of July 3, 2014 led to the emergence of many new terms and regulations. In particular, section 2 of
the criminal law is called «criminal offences». The term «criminal offence» is a novel for criminal
law. In the theories of criminal law to the signs of a criminal offense include:

1) the degree of public danger;

2) illegality;

3) guilty;

4) punishability [1, p.41].

These signs of a criminal offence are peculiar to both the crime and criminal misconduct.

According to Section 1 of Article 10 of the Criminal Code of the Republic of Kazakhstan:
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«A criminal infractions shall be divided into crimes and criminal offences depending on the level
of social danger and penalty» [2]. Types of criminal offence are divided into: crimes and criminal
misconduct. Let us define the definition of a crime and criminal misconduct specified in the
criminal law.

According to part 2 of article 10 of the criminal code of the Republic of Kazakhstan: «A
socially dangerous act (action or inaction), committed with guilt and prohibited by this Code under
the threat of punishment in the form of a fine, corrective labors, community services, restriction of
liberty, deprivation of liberty or the death penalty shall be recognized as a crimey.

Part 2 of article 10 of the criminal code of the Republic of Kazakhstan reads: «An act
(action or inaction), committed with guilt, not presenting a great social danger, caused insignificant
damage or created a threat of harm to a person, organization, society or the state, for commission
of which a penalty is provided in the form of a fine, corrective labors, community services, arrest,
expulsion from the Republic of Kazakhstan of a foreigner or a stateless person, shall be recognized
as a criminal offence» [2].

As we see from the above definitions are the main hallmarks of crime and criminal
misconduct:

- first, it is the degree of public danger;

- second in terms of punishments.

Criminal misconduct is a fundamentally new type of criminal act, previously not familiar not
only to the criminal law of the Republic of Kazakhstan, but also to the criminal law of other post-
Soviet states. The idea of introducing criminal misconduct as a criminal offence is to gradually
integrate the norms of administrative and sensitive legislation (the Special part of the Code of
the Republic of Kazakhstan on administrative offences) into the sphere of criminal legislation
as the so-called lower category of criminal acts that do not pose a great public danger. This idea,
first, is conditioned by the harmonization of domestic criminal law, oriented to move away from
the Soviet model and gradually bring it into line with the classical model of criminal law and
continental legislation (Romano-German) right system. This is a natural and timely step of the
legislator, meeting the general trends of the reforms in domestic law and creating great potential
for building an effective criminal policy, focused on the advanced standards of continental legal
system [3, p. 127].

N.F. Kuznetsova, who writes the following, gives the most complete characteristic of
socially dangerous acts falling under the analyzed category: «These acts, remaining in general
crimes, are as if semi-criminal. The word «criminal» means that it is a criminal act, and the word
«misconduct» means that these acts are close to anti-social misconduct - immoral, disciplinary,
administrative and civil» [4, c. 149].

Purpose and objectives of the article. Signs and types of criminal offences are studied in
accordance with the current criminal legislation. Based on this goal, the differences and similarities
of crimes, criminal misdemeanors and administrative offenses are considered.

The introduction of the institute of criminal misconduct gives positive results in the work of
law enforcement agencies and judges. The simplified procedure provided by the legislator before
the judicial investigation has simplified the work of law enforcement officers to investigate minor
crimes, which will allow to direct more resources to the investigation more serious crimes.

Thus, the investigative body draws up a criminal misconduct report against the suspect
immediately, if it is established. If there are circumstances of criminal misconduct, data on the
perpetrator, his location, the Protocol on criminal misconduct is drawn up within three days.

In the case where an examination or a specialist’s opinion is required, a criminal misconduct
report is drawn up within 24 hours of receiving the relevant opinion. In a criminal case against
several criminal offences, including, in addition to crimes, there is a criminal offence or criminal

misconduct, the proceedings are carried out in the form of an inquiry or preliminary investigation.
30 JLH. I'ymunes amvinoazor Eypasus ynmmotx ynusepcumemininy XABAPIIIBICBL. Kykuix cepuscor  Jy ](] 30)/2020
ISSN: 2616-6844



«Crimey, «criminal misconduct» and «administrative offense»:
similarity and differences

The head of the body of inquiry, having studied the Protocol and the materials attached to it,
agrees on the Protocol, after which all the materials are presented to the suspect for review. Then
the case is immediately sent to the Prosecutor for examination, not later than twenty four hours
and in cases in which the suspect is detained as article 128 of the Criminal procedure Code of the
Republic of Kazakhstan (CCP RK), not later than eight hours shall make an appropriate decision
with the direction of its copies to interested parties and directs criminal case to court.

In the case of the arrest of the suspect under article 128 of the Criminal Republic of
Kazakhstan, the case of criminal misconduct is sent to the prosecutor no later than thirty-six hours
from the date of actual detention [5].

The rational use of resources extends not only to the work of law enforcement agencies, but
also will allow to significantly unload and judicial proceedings.

Criminal misconduct cases are to be heard in court within fifteen days of entering court. If
the application of the participants of the process is received or the need for further clarification
of the circumstances of the case, the period of consideration may be extended, but not more than
one month.

Historical review. As you know, the classification of a criminal act originated in French
criminal law. The famous three-member classification of crimes stems from the French School of
Natural Law of the 18th century. In accordance with it, serious crimes are violations of natural
human rights; a medium-sized infringement on the rights of citizens based on a social contract;
police torts are simple violations of order [4, p.163]. The first French Penal Code of 1791 divided
all criminal acts into crimes, misconduct and violations. The French Penal Code of 1810 divided
criminal acts into: (a) crimes (crimes) punishable by grievous bodily and dishonorable punishment;
(b) delist punishable by up to 15 francs and imprisonment of up to 5 years; (c) police violations
(contraventions), punishable by light police penalties - a fine of up to 15 francs and arrest for up to
5 days. The French Penal Code does not contain the concept of a criminal act, but only confirms
the classification of acts in French law by introducing a new criterion for their differentiation - the
gravity of the offence [6, p. 49].

Unlike the French Criminal Code, in Swiss criminal law, as in criminal law, many European
countries, there is an article according to which socially dangerous acts are divided into two types
Article 10 of the Swiss Penal Code also enshrines the two-pronged design of a criminal act. The
distinction is made by the severity of the punishment that threatens to commit the act. The offence
is a criminal act punishable by more than three years’ imprisonment and a misdemeanor is a
criminal act punishable by up to three years’ imprisonment or a fine [7, p. 75].

Methodological basis of the research. The article uses General and particular methods of
scientific research: historical, dialectical, system-structural, comparative- legal , and others. These
methods were used within the framework of the studied topic , along with the requirements of the
principle of objectivity, versatility, historicism and reliability.

The first difference between criminal offences - from all other offences, is that, unlike
administrative and disciplinary, criminal offences are increasingly drifting towards private, private
law.

Recently in the criminal law - more and more private-legal began:

a) The number of private prosecution cases is increasing;

b) There are new grounds for a way out of the conflict by reconciling the parties: exemption
from criminal liability in connection with reconciliation; Agreement with the victim;

¢) The concepts of mediation (mediator - mediator, conciliator), facilitation (facilitator -
the one who helps others understand the common purpose in the discussion process, without
protecting any of the positions or parties).

Why is this happening? Because the criminal-legal conflict is the most dangerous of legal
conflicts, and experts pay the most attention to it, study more deeply the ways of it:
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- Settlements and warnings;

- Permissions and conversions.

In a democratic state, any person (as well as any collective entity - an enterprise, a political
party, and a public organization) is the subject of all kinds of legal relations and in most cases, he
is able to resolve the resulting in because of their implementation, the legal conflict, including in
the role of the victim.

The main thing for him is to restore his right in case of violation, to create conditions for this
right not to be violated any more, to receive full compensation of material and moral costs - i.e.
full satisfaction (satisfaction).

It is clear that in rare cases such satisfaction in an individual or legal person arises from the
fact that the offender is only subject to such the purpose of punishment as punishment. These are
usually cases of violent and some other crimes, the mandatory feature of which is the victim.

Thus, the share of regulatory and protected public law is decreasing and in fact the public
right of protection begins to apply only to legal relations related to:

- Crimes against the international rule of law, the interests of the state and the joint interests
of the individual, society and the state;

- Administrative misconduct;

- Disciplinary misconduct.

Only in these cases are legal conflicts directly affecting the State.

The second difference between the crime and criminal offence. The essence of the criminal
offence is that in the Soviet tradition it was called and now in many legal systems continues to be
called «public danger».

It is known to be defined by:

1) The object of encroachment, as well as the subject of encroachment and the identity of
the victim;

2) The severity of the consequences (death of a person, harm to his health, the amount of
material damage, etc.), and if the consequences are not provided, then:

Creating a risk of serious consequences;

The danger of the act itself, the manner in which it was committed, the means, weapons
used in its commission, or the place or the time of its commission;

3) A form of guilt - the more serious the consequences are, the less we usually talk about the
obligatory intent;

4) Properties of the subject. The principle here is this: the higher the requirements for the
subject, the wider the range of his responsibilities and rights, the more cases he can be prosecuted
compared to the ordinary person - the common subject.

For example, acts of a common entity such as:

- Obstruction of the legitimate activities of public associations;

- Interference in the legal activities of employees’ representatives;

- Funding for a political party, etc.

So, the difference between the crime and criminal offence, as a rule - in the degree of
public danger (hooliganism - petty hooliganism, causing negligent serious harm to health -
causing negligently light harm to health), but sometimes in their nature (disclosure of state secrets
- disclosure of accounting or tax secrets).

The main point of singling out the category of criminal misconduct is to quickly resolve the
conflict in a simplified procedural manner and to satisfy the interests of all parties to the conflict.

«Based on the analysis of the signs of crime and criminal misconduct, - writes L.
Borchashvili - in the issues of criminal offences in practice, the main role will be played by the
sign of «punishment. It is on the basis of the types of punishments provided for in the sanctions

of the articles of the Special Part of the Penal Code that the affiliation of an act to the number of
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crimes or criminal misconduct will be established. Thus, punishment becomes a differentiating,
defining sign of crime and criminal misconduct» [3, p.134].

In order to differentiate between criminal offences from administrative offences and crimes,
it is necessary, first, to refer to the definitions of criminal offences, administrative offences and
crimes that exist in the legislation of our country.

Part three of Article 10 of the Criminal Code of the Republic of Kazakhstan has been given
as a criminal offense. It is evident from the definition that a criminal offense has the following
characteristics:

Criminal misconduct is found to be a guilty act (action or omission);

Criminal misconduct does not pose a great public danger;

- Criminal misconduct causes minor harm or threatens to cause the same harm to an
individual, organization, society or state;

- For the commission of criminal misconduct is punishable by a fine, correctional work,
involvement in public works, arrest, which do not entail a criminal record [2].

Thus, the definition of the criminal offense contained in part three of article 10 of the Criminal
Code of the Republic of Kazakhstan, indicates signs of public danger, guilt and punishment.

Article 25 of the administrative Code of the Republic of Kazakhstan contains two definitions
of an administrative offense: in relation to the action or omission of an individual and in relation
to the action or omission of a legal entity. These definitions specify a different number of signs of
an administrative offense, depending on who commits it: an individual or a legal entity.

Anadministrative offence committed by an individual shall have the following characteristics:

- an administrative offence is an unlawful act or omission of an individual;

- an administrative offence is a guilty (intentional or reckless) act or omission of a natural
person;

- this Code provides for administrative responsibility for this action or inaction.

Anadministrative offence committed by a legal entity must have the following characteristics:

- an administrative offence is an illegal action or omission of a legal entity;

- this Code provides for administrative responsibility for this action or inaction [8].

Thus, an administrative offence committed by an individual must have two characteristics:
a sign of wrongdoing and a sign of guilt; an administrative offence committed by a legal entity
should have only one sign: a sign of wrongdoing.

The definition of a crime, contained in part two of article 10 of the criminal code, contains
four mandatory features: public danger, criminal wrongdoing, guilt and punish ability. Moreover,
the first sign is called material, and the second-a formal sign of the crime. The third and fourth
signs are closely related to the sign of wrongfulness and depend on the presence or absence of
this sign: if the sign of wrongfulness is established, it is concluded that there are signs of guilt
and punish ability. Conversely, if a person is not found guilty of committing a socially dangerous
act, it is concluded that there is no sign of wrongdoing. A socially dangerous act is recognized as
punishable only if a specific article of the Special part of the criminal code provides for criminal
liability for this act, that is, it be recognized as illegal.

The criminal legislation of a number of foreign countries does not specify public danger as
an obligatory feature of a crime in the definition of the crime. In particular, article 1 of the Swedish
Penal Code of 1962 defines an offence as follows: «An offence is an act defined in this Code or in
another law or statute for which a penalty is prescribed, as indicated below [7, p. 74]. The same
definition of the offence is given in the French Criminal Code [6, p. 52.], the Belgian Criminal
Code of 1867 [9] and the Israeli Criminal Law Act of 1977 [10]. In the Penal Code of these and a
number of other foreign countries, there is a formal element of the crime, i.e. the crime is an act
for which criminal responsibility and punishment are established. The same definition exists for a
criminal offence in the abovementioned countries, where the concept of a criminal offence exists.
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It can be concluded from the analysis of foreign criminal legislation that the signs of illegality
and punishment are specified in the criminal legislation of most foreign countries. At the same
time, in the definitions of the crime in the Criminal Code of many foreign countries there are no
signs of public danger and guilt.

The establishment in the criminal code of our country and a number of other countries
(mainly neighboring countries, some Muslim countries ) of a sign of public danger as a mandatory
sign of a crime should be considered a positive moment, since its absence will lead to a formal
approach in the application of criminal legislation, when solving such an important issue as
bringing a person to criminal responsibility. Issue as bringing a person to criminal responsibility.

The presence in part 4 of article 10 of the criminal code of the provision that «an action or
omission is not a criminal offense, although formally containing signs of an act provided for by
a Special part of this Code, but due to its insignificance does not pose a public danger», allows
the law enforcement officer not to treat the issue of bringing a person to criminal responsibility
formally. According to this rule, a person who has committed an act that formally falls under the
criminal code is not liable if the act committed by him is not recognized as socially dangerous.
For example, theft of a cell phone worth 500 tenge, 1000(thousand) tenge, theft of a chicken in a
rural area.

Such acts are common in everyday life. Formally, these acts entail liability under part 1 of
article 187 of the criminal code as a petty theft of someone else’s property, committed in a small
amount. However, given the low cost of stolen items, in accordance with part 4 of article 10 of the
criminal code, these actions are not recognized as criminal offenses.

Of all the signs of crime, the most difficult to understand and determine in practice is the
sign of public danger. This attribute plays an important role in distinguishing a crime from a
criminal offense and an administrative offense, since a socially dangerous act is recognized as a
crime. A criminal offense is an act that does not pose a great public danger and causes minor harm
or creates a threat of causing the same harm to an individual, organization, society or the state. An
administrative offense is an act that does not have a sign of public danger.

Thus, the crime, criminal offense and administrative offense differ from each other, primarily
because of public danger.

The difficulty of establishing whether there is a sign of public danger in an act is because
the concept of public danger itself belongs to the evaluation concepts.

Discussion. The theory of criminal law has repeatedly expressed the view that the public
danger of a criminal act is the most important feature. Professor N. D. Durmanov, describing
the concept of crime, States that this is an action committed by a person under the control of
consciousness, and that the main content of the crime is a public danger. Without disclosing the
social essence of public danger, the author is limited only to pointing out the circumstances on
which it depends (the object, the nature of the action, the situation of the crime, etc.) [11, p. 54].

In many literary sources indicate that the social danger of the criminal act lies in its severity
and in its definition of public danger of the emphasis on the infliction of objective harm to the
state, organizations, society, personality etc. But this approach to understanding the social danger
of the act will be difficult to establish the presence of this feature in the formal structures, when
the presence of sign of severity are difficult to establish due to the lack of socially dangerous
consequences of the act.

In order to better understand the concept of public danger, it is necessary, first, to distinguish
public danger from danger in General. The danger can also come from random (innocent) actions
of people. Nevertheless, such phenomena can also not be recognized as socially dangerous, since
they are devoid of social essence, socio-political content, and are not related to the conscious
activity of people. They can only be considered dangerous, but not socially dangerous.

Establishing the nature of the public danger of a criminal offence is of great practical
34 JLH. I'ymunes amvinoazor Eypasus ynmmotx ynusepcumemininy XABAPIIIBICBL. Kykuix cepuscor  Jy ](] 30)/2020
ISSN: 2616-6844



«Crime», «criminal misconduct» and «administrative offensex»:
similarity and differences

importance. It is important in lawmaking, including for criminalizing an act.

In order to facilitate the establishment of a sign of public danger in an act, the current criminal
code, in relation to a certain part of the articles, often uses a formal sign — the amount of damage
caused by a criminal offense, the income received. This makes it possible to distinguish criminal
offenses from each other. Article 3 of the criminal code defines the concepts of «insignificant
size», «significant damage», «significant harm», «major damage» or «large size», «especially
large damage or large size», and «grave consequences» in relation to many articles. Thus, in most
norms of the criminal code, a sign of public danger is associated with the amount of damage
caused by a crime or criminal offense, as well as the amount of income received from a criminal
offense.

In particular, part one of article 187 of the criminal code provides for liability for petty theft,
that is, theft, fraud, misappropriation or embezzlement of other people’s property, committed in
a small amount. Paragraph 10 of article 3 of the criminal code defines an insignificant amount in
relation to article 187 of the criminal code as the value of property belonging to an organization
that does not exceed ten monthly calculation indices, or property belonging to an individual that
does not exceed two monthly calculation indices established by the legislation of the Republic of
Kazakhstan at the time of committing a criminal offense. Thus, theft of other people’s property
by theft, fraud, embezzlement or embezzlement for the above amounts is considered a criminal
offense that does not pose a great public danger. If a person commits a specified criminal offense
for a larger amount, the act turns into a crime and will be qualified under article 188, 189 or 190
of the criminal code, that is, it will be recognized as socially dangerous.

Part 1 of Article 202 of the Criminal Code provides for liability for intentional destruction
or damage to someone else’s property that has caused significant damage.

Paragraph 2 of article 3 of the Criminal Code defines the notions of «significant damage»
and «significant amounty in relation to 14 articles of the Special Part of the Criminal Code in the
monthly calculation indicators (hereinafter referred to as «MCl») established by the legislation
of the Republic of Kazakhstan at the moment of committing a criminal offence. If the damage
caused because of a committed criminal offense does not exceed the number of MCI that is set
for this type of criminal offense, there will be no criminal offense, since the committed act is not
recognized as socially dangerous and therefore illegal. For example, according to part, one of
article 202 of the criminal code, intentional destruction or damage to someone else’s property
is considered a socially dangerous and illegal act if it caused significant damage to the victim.
In relation to article 202 of the criminal code, the damage is considered significant if its amount
exceeds one hundred monthly calculation indicators.

In relation to part one of article 214 of the criminal code, illegal business, illegal banking
or collection activities involving the production, storage, transportation or sale of excisable goods
are considered to be committed in significant amounts if the value of the goods exceeds one
thousand monthly calculation indices. According to the note to article 153 of the administrative
Code, a significant amount is recognized as a number of goods whose value does not exceed
one thousand monthly calculation indicators. That is, the recognition of illegal business, illegal
banking or collection activities associated with the production, storage, transportation or sale of
excisable goods as socially dangerous or not having such a sign depends on the cost of excisable
goods: if it exceeds one thousand monthly calculation indicators, criminal liability occurs, if it
does not exceed it, administrative responsibility occurs.

In paragraph, 38, 3 The Criminal Code established the concepts of «major damage» and
«large size» in relation to 83 articles of the Special Part of the Criminal Code; paragraph three.
3 The Criminal Code established the concepts of «particularly large damage» and «particularly
large size» in relation to 33 articles of the Special Part of the Criminal Code. For example, in part
of the first art. 214 Of the Criminal Code provides for liability for illegal business, illegal banking
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or collection activities without registration, as well as without a license for such activity or in
violation of the law of the Republic Kazakhstan is about permits and notices, as well as engaging
in prohibited business activities, if these acts have caused major damage to a citizen, organization
or state, or involve the extraction of income on a large scale.

According to paragraph 38 of article 3 of the CC with reference to article 214 of the CC, the
damage caused to a citizen in the amount exceeding one thousand monthly settlement indicators,
or damage caused to the organization or the state in the amount exceeding ten thousand monthly
settlement indicators, as well as income, the amount of which exceeds ten thousand monthly
settlement indicators, is recognized as large. If the amount of damage or income is less than the
above amounts of monthly calculation indicators, in accordance with the note to article 153 of the
administrative Code, administrative liability occurs.

Paragraph 4 of article 3 of the criminal code defines the concept of «grave consequencesy;
paragraph 14 of article 3 of the criminal code defines the concept of «significant harmy.

These rules of the criminal code allow you to distinguish a criminal offense from an
administrative offense or from acts that cannot be recognized as illegal. In total, in about two
hundred criminal offenses contained in a Special part of the criminal code, the question of whether
or not there is a sign of public danger of a criminal offense is resolved based on a formal sign — the
amount of damage caused or income received. This is approximately one in four of the criminal
offences in the Special part of the criminal code.

For the rest of the criminal offences, the question of classifying an offence as socially
dangerous or not, depends on the existence of signs of the composition of the criminal offence laid
down in the criminal law as mandatory: the object or the subject of encroachment, environment,
time, place, method of committing a criminal offence, identity of the offender, etc. For example,
depending on the object of the attack, attempted murder is considered a crime, and attempting to
slander a person is not a criminal offence under part 4 of Article 4. 24 Criminal Code (this act
is not considered illegal, because it is not socially dangerous, taking into account the object of
encroachment). Carrying a knife (folding, homemade), which is not recognized as a cold weapon,
is not a criminal offence, and carrying a knife, which is recognized as a cold weapon, is a criminal
offence (v.1 p. 287 of the Criminal Code).

Article 363 of the Criminal Code provides for the responsibility of assigning to a non-
official public servant the authority of an official and for his actions in connection with this,
which caused significant harm to the rights and lawful interests of citizens or organizations or the
interests of society or the state protected by law. The commission of these acts by a non-public
servant does not constitute a sign of public danger and therefore does not entail criminal liability.

The question of which act to be considered a socially dangerous and criminal offence, and
which is not for inclusion in the number of criminal offenses, is finally decided by the highest
legislative body of our country - the Parliament of the Republic of Kazakhstan in the process
criminal law. The process of criminalizing an act or vice versa is the process of excluding criminal
responsibility for an act called criminalization and decriminalization of the act.

Criminalization and decriminalization rules have been developed in the science of criminal
law. These processes may be justified, and therefore correct, if the rules of criminalization and
decriminalization of the act have been taken into account. Often they are not justified enough,
erroneous. This has a negative impact on the effectiveness of crime response.

In this regard, we should recall the words of the famous Russian criminologist Y.M.
Antonyan: «Of course, crime should be understood only the totality (amount) of crimes committed
and nothing else. We should not be embarrassed that some acts disappear from a special part of
the criminal code, and others, often unknown before, appear in it. This is inevitable, as people’s
living conditions change all the time, their views on what should be punished under the criminal

law and what should not» [12, p.10].
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For example, during the period of the Criminal Code of the Kazakh USSR of 1959, criminal
and therefore socially dangerous recognized such actions as buying and reselling at inflated prices
of goods (speculation), illegal karate training, illegal release of fuel and lubricants, etc. until
recently provided for criminal responsibility for false enterprise (Article 215 of the Criminal
Code). Law of the Republic of Kazakhstan of July 3, 2017 No. 84-VI «On making changes and
additions to some the legislation of the Republic of Kazakhstan on the improvement of the law
enforcement system» from the Criminal Code excluded this article, that is, the Parliament of our
country recognized false enterprise as an act that does not have a sign of public danger.

Conclusions and suggestions:

1. A comparison of the definitions of a criminal offence in the criminal code and an
administrative offence in the administrative Code indicates that a criminal offense differs from an
administrative offence in the following ways.

Firstly, a criminal offence is recognized as unlawful conduct of a person who does not pose a
great public danger, that is, possessing signs of a small public danger. Administrative misconduct
does not have such a sign. That is, an administrative misdemeanor is an illegal act or inaction of a
legal or individual, which is not socially dangerous.

Secondly, a criminal offence is recognized as a committed guilty act (action or omission).
When making an administrative the establishment of this attribute (committing an administrative
offence intentionally or carelessly) is mandatory, and when an administrative offense is committed
by a legal entity, the establishment of this attribute is not required, that is, an illegal but innocent
act or omission of a legal entity may be recognized as an administrative offence.

Third, the subject of a criminal offense can only be an individual, and the subject of an
administrative offence can be both an individual and a legal entity.

Fourth, criminal misconduct causes minor harm or threatens to cause the same harm to an
individual, organization, society or state. For administrative misconduct, this trait is not mandatory,
that is, when it is committed causing minor harm to the individual, organization, society or the
state is possible, but it is not a mandatory sign.

Administrative misconduct may threaten to cause the same harm to an individual,
organization, society or state. At the same time, administrative misconduct is possible that does
not create threats of minor harm to the individual, organization, society or the state.

In the fifth, a criminal offence is an act committed only by an individual, and an administrative
misdemeanor is recognized as unlawful conduct by both a physical and a legal person.

2. Criminal misconduct differs from a crime by the following features:

1) On the basis of public danger. The crime, as opposed to criminal misconduct, is a socially
dangerous act (action or omission), a criminal offence - an act (action or omission) that does not
pose a great public danger;

2) there are other, less severe penalties for criminal misconduct than for the commission of
a crime;

3) the use of punishment for criminal misconduct does not entail a state of criminal record.

Thus, the main feature distinguishing criminal misconduct from administrative offences and
crimes is public danger. Establishing its existence in legislative activity depends on the discretion
of the highest legislative body of our country. The nature of the public danger of a crime is
determined by the legislator, reflecting it in the sanctions of the criminal law, the types, sizes or
limits of punishments.

3. In the analysis of the rules of the Criminal Code, which formulates definitions of criminal
misconduct and crimes, the following shortcomings are found. The definition of a crime (v. 2 p. 10
of the Criminal Code) and the definition of criminal misconduct (c.3 p. 10 of the Criminal Code)
list the types of punishments that can be imposed for these offences. These lists of punishments are
also contained in Art. 40 Criminal Code (Types of Punishments). To prevent repetition, it follows
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from part 2 art. 10 The Criminal Code excludes the words: «in the form of fines, correctional
work, and restriction of liberty, imprisonment or death penalty», from part 3 of Art. 10 Of the
Criminal Code to exclude the words: «in the form of a fine, correctional work, involvement in
public works, arrest».

Alsoinpart 3 art. 10 Of the Criminal Code, which defines the concept of criminal misconduct,
shows signs of public danger, guilt and punishment; the sign of illegality is not specified, which
should be recognized as a disadvantage of the Criminal Code.

To address this shortcoming, we offer the following version of Part 3 art. 10 «Criminal
Offences, a guilty act (action or omission) that does not pose a great public danger, has caused
minor harm or has created a threat to the person, the organization, society or the state, which is
prohibited by this Code under threat of punishment.»

With the transition to a new model of criminal legislation, it is of great importance to
determine with the greatest accuracy the characteristic and distinctive features of criminal
misconduct and crime, primarily in order to prevent errors in their application, incorrect and
ambiguous perception of these legal categories.
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I'.A. Kyanaimesa', /I.b. Maxam6ercanues’, H.b.KankaeBa®
129n-®apabu amvinoazer Kazax ynmmoix ynueepcumemi, Aimamot, Kazaxcman
SA6aii amvinoazel Kazax ynmmolx neda2ocukaivlk ynusepcumemi, Aimamet, Kazaxcman

«KBLIIMBIC», «KBIJIMBICTBIK TePiC KbLJIBIK) KOHE «QKIMIILTIK KYKBIK 0Y3yHIBLIBIK):
YKCACTBIFbI MEH aHbIPMALIBLIBIKTAPBI

Amnnarna. KelIMBICTBIK KYKBIK OY3YIITBIIBIK YFBIMBI MEH OHBIH MIHAETTI Oenriiepi  KBUIMBICTBIK
KYKBIKTBIH HETi31 ipre TachblH Kallaii/ibl, ajd KochIMIIa Oenrici peTiHme KOFaMFa KBUIMBICTBHIK jKazaap-
JIbl KOJIZIAHY apKbLIbl KBUIMBICTBUIBIKTBIH a3al0bIHA KOMEKTECETIH MOH-)KalIap peTiHAe KaObUIIaHabl.
KBUTMBICTBIK KYKBIK OY3YIIBUTBIK OAPIIBIK KYKBIKTBIK KYHCHIH O0acTaMachl OOBIN TaObUIAbI, SFHA OHBI
aHBIKTaFaHHAH OacTar, oJ1 OOMBIHIIIA THICTI UM [IBIFAPbUTFaHFa JICHIH HEMECEe JKayan ThUTBIKTHI KEH1T-
JICTETIH He aybIpiIaTaThiH MOH-Kaiinap Herizinge xone Kaszakctan Pecryonukachl KbIIMBICTBIK KOEKCIHIH
Epexiire 6es1iri HOpMaaapbIHbIH HAKTHI CAHKIIUSCHIH/IA KO3/ICITCH HAK COJI )Ka3aHbl OTEY HETi31H/IC aHbIKTA-
Tl 1T alTyFa OONaIbl.

Kazakcran PecrnyOmuKachIHBIH KBUIMBICTBIK KYKBIK TapUXbIHIA AIFAll PET KbIIMBICTBIK KYKBIK
OY3yIIBUIBIK YFBIMBI OCKITITITeH. ATaJFaH KaHAIBUIIBIK Ka3aKCTAHIBIK KbUTMBICTBIK KYKBIKThI aYKbIM/TbI
pedopmanayeiH Heri3i OOIBIT TaObIIabl, OHBIH HOTHKECIHE *aHa KBUIMBICTBIK KOEKC KaObUITaH/IbI.
Ocpiran 0alTaHBICTHI KBUIMBICTBIK KYKBIK OY3YIITBIIBIK YFBIMBIH €rKeH-Ter ke 3epTrey KaxeT. Kpui-
MBICTHIK 3aHHAMAaHBIH JKaHa YIITICiHe KOy, OIpiHII Ke3eKTe KYKBIK KOJIaHyIaFbl KaTeIliKTepre Koi Oep-
MeyTe, COHJal-aK KbUIMBICTBIK TEPIiC KBUIBIK MEH KbUIMBICTBIH €peKIlie Oeriiepin OapbIHIIa JOIAIKICH
AHBIKTAybl KaXeT eTeIi.

Makasnaia KbIIMBICTBI KbUIMBICTBIK TEPIC KbIIBIKTAH KOHE KbIIMBICTBIK T€PiC KbUTBIKTHI OKIMIIILTIK
KYKBIK OY3YIIBUTBIKTAH 2XKbIPATy KapacThIpbLIa bl . OChl Moceere KaThICThI FAIBIMIAP IBIH KO3KapacTaphl
tanganasl. et enaepaiH KbIIMBICTBIK KOJACKCTEPIHEH MbIcayap KenTipineni. KbUIMBICTBIK ic-opeKeT-
TepJIi )KIKTeyMeH OalIaHBICTHI MpodiieManap Ke3 KelreH Ka3ipri 3aMaHFbl MEMJICKETTIH 3aH MIbIFapyIIbl
JKOHE KYKBIK KOJJIAaHYBIH/Ia OpKAlllaH eJIeylli KbI3BIFYIIBUIBIK TYABIpAbL. bi3miH emimi3 yuriH Oyir mocene
«KBUIMBICTBIK TEPIC KbUTBIKY YFBIMBIHBIH CHT131TyiHE OaHIaHBICTHI JIa €PEKIle MOHTE He OOJIIbI .

Tyiiin ce3ep: KbUIMBICTBHIK KYKBIK, KBUIMBICTBIK 3aH, KbIIMBICTBIK KYKBIK OY3YIIBUIBIK, KbIJIMBIC,
KBUIMBICTBIK TePIC KbUTBIK, SKIMIIUTIK KYKBIK OY3YIIBUIBIK, TOPTIMTIK TEPiC KBUIBIK.

I'.A. Kyananuesa', /I.b. Maxam6ercaiues’, H.b.Kaikaesa’
12Kazaxcrutl nayuonansnolil ynusepcumem umenu ano-Dapabu, Anmansi, Kazaxcman
‘Kaszaxcrkuil HayuonanbHelll nedazo2udeckutl ynueepcumem umenu Abas, Aaimameot,
Kazaxcman

«IIpecTyniieHue», <yroJ0BHbIN MPOCTYNOK» H «aAAMHUHUCTPATHUBHOE
NPaBOHAPYLICHUE»: CX0KeCTh M Pa3JIH1us

AnHoranus. [loHATHE yroJOBHOTO MPaBOHAPYIICHUS C €r0 00sS3aTeNbHBIMU MPU3HAKAMH SIBIISI-
eTCsl, TaK CKa3aTh, OCHOBOM IMOCTPOEHUS YTOJIOBHOTO IpaBa, a HAJICTPOHKOW OYyIAyT Te OOCTOSITEIhCTBA,
KOTOPBIE TIOMOTAIOT OOIIECTBY UCKOPEHATH MPECTYITHOCTH TIOCPEIICTBOM MMPUMEHEHHUS YTOJIOBHOTO HaKa-
3aHus. MOXXHO cKa3aTh, YTO YTOJIOBHOE MPABOHAPYIICHUE SIBISICTCSI HCXOAHBIM HayaaoM JEUCTBUS BCeil
MIPaBOBOM CHCTEMBI, TO €CTh OT Hayajaa €ro ONpelejeHUs] A0 BBIHECEHMs IO HEMY COOTBETCTBYIOIIETO
pelIeHus] Ha OCHOBAHHUHU JHOO0 CMSITYAFOIINX, THOO0 OTATYAOIIUX O0CTOSTEIBCTB ¥ OTOBITHS HIMEHHO TOTO
HaKa3aHus, KOTOPOe MPEAYCMOTPEHO KOHKPETHOM caHkuueil HopMbl OcobeHHoi yactu YronoBHoro Ko-
nekca Pecrryonmku Kazaxcran.

BriepBrie B mcTopum yroioBHOro mpaBa PecmyOmuku Kazaxcran 3akperuieHO MOHSTHE YTOJIOB-
HOTO TIpaBOHapymieHus. [laHHas HOBeJUIa SBISETCS] OMHUM M3 OCHOBHBIX COCTABIISIOIIMX MAaCIITaOHOTO
pedopMUpOBaHHS Ka3aXCTAHCKOTO YTOJIOBHOTO IIpaBa, Pe3yJabTaTOM KOTOPOTO CTAJIO MPHHSTHE HOBOTO
VYromoBHOTO Kojiekca. B cBs3H ¢ 3THM HEOOXOIUMO JIETAIBHOE UCCIICIOBAaHUE TIOHATHS YTOJIOBHOTO TIpa-
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BoHapyeHus. C nepexooM Ha HOBYIO MOJIEJb YTOJIOBHOTO 3aKOHOATEIbCTBA OOIbLIOE 3HAYEHUE UMEET
omnpeesieHHe ¢ HanOOoJbIIeH TOYHOCTHIO XapaKTEPHBIX U OTIMYUTEIbHBIX MPU3HAKOB YTOJOBHOTO IPO-
CTyIKa ¥ IPECTYIICHUS, B IIEPBYIO OYEPEIb C LENbI0 HEOMyILEHHS OIIMOOK B IPaBOIIPUMEHEHUH, HEBEP-
HOTO ¥ HEOIHO3HAYHOT'O BOCTIPUATHSI JAHHBIX IPABOBBIX KaTETOPHH.

B crarbe paccMarpuBaeTcst pa3rpaHuueHUE IPECTYIUICHHUS OT YTOJIOBHOTO POCTYIIKA, & TAKKE YTo-
JIOBHOTO MPOCTYNKA OT aAMUHUCTPATUBHOTO MPOCTYIKA. AHAIM3UPYIOTCSl B3IVISABI YUCHBIX Ha JaHHYIO
npoOnemy. [IpuBoasTCcss mpUMeEpHI U3 YTOJOBHBIX KOAEKCOB 3apyOeKHBIX cTpaH. [IpobieMsl, cBsI3aHHBIE €
KJaccuuKanyeil mpecTynHbIX IesTHUN, BCera MPeACTaBIsIN 3HAYNTEIbHbIN HHTEpEC I 3aKOHOATeIs
Y MPaBONPUMEHHUTENS JII0OOOTO COBpPEMEHHOTr0o rocyaapcta. Ocolylo akTyadbHOCTb Ul HALeH CTpaHbl
3TOT BOIIPOC MPHOOPEI U B CBSI3U C BBEICHUEM TIOHSITHSL «YTOJIOBHBIH MPOCTYIIOK.

KuroueBble cjioBa: yroioBHOE IPaBO, YIOJOBHBIN 3aKOH, YTOJOBHOE NPaBOHAPYIIEHUE, NTPECTY-
IUIEHHUE, YTOJIOBHBINM NPOCTYIOK, aIMUHUCTPAaTUBHOE IPaBOHAPYLICHUE, aAMUHICTPATUBHBIN IPOCTYTIOK,
JUCLUIUIMHAPHBINA MPOCTYIIOK.
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